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Policyholders Protection
and Guarantee Funds in the
EU Single Financial Market.

Spanish Experience

Ana Garcia Barona
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EU GUARANTEE FUNDS

Within the European Economic Area and with regard to the finance
industry, the establishment or creation of mechanisms designed to protect
the consumers, when a business falis has been due to two fundamental

reasons:

-

The particular circumstances that have ocurred in each country from
which the need arose, instruments to protect to a large number of
affected consumers.

The creation of those mechanisms or their adjustment as a result of
different Community Directives.

)

EUROPEAN DIRECTIVES ON
GUARANTEE FUNDS

Banking I

|

Directive 94/19/EC
on deposit-
guarantee schemes

Investments I

|

Directive 97/9/EC on
investor-
compensation
schemes

Insurance I

Compulsory motor
cars insurance
Directives
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GUARANTEE SCHEMES IN THE
SPANISH FINANCIAL SECTOR

BANKING | ] INVESTMENT INSURANCE |
I )

R.D. 2606/1996 of I R.D. 948/2001 of

20 December 3 August I

Compulsory fund of
Guarantee of Investments

G.F. in Banking G.F. in Savings G.F. in Cooperatives
Establishments banks of Credit

)

GUARANTEE SCHEMES IN THE
SPANISH FINANCIAL SECTOR

BANKING ’ INVESTMENT INSURANCE
Consorcio de Winding-up activity of
Compensacion de the CCS
Seguros ("improvements")
GFinML | ] G.F.inT.. | [ eFinHL
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SPANISH EXPERIENCE

‘% LEGAL STATUTE OF THE CONSORCIO

Art. 4° of Law 21/1990, dated 19th December, on adjustment of

Spanish Law to Directive 88/357/EEC, on freedom of services in

insurance other than that of life, and update of the legislation of
private insurance (Combined Text of 29-10-2004)

}

Law 30/1995, dated 8th November, on
Management and Supervision of Private
Insurance (Arts. 33 to 36)

Changes introduced by Law 44/2002, to
Reform Measures of the Financial System

}

’ Law 22/2003 of 9 July (Bankrupcy) I

!

Law 34/2003 of 4 November of adjustment to I

Spanish Law of the Community Directive
2001/17/EC
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INSTITUTIONAL FRAMEWORK

MINISTRY OF ECONOMY AND FINANCE SECRETARY OF STATE OF ECONOMY I

DIRECTORATE-GENERAL OF INSURANCE AND PENSION FUNDS I

l

CONSORCIO DE COMPENSACION DE SEGUROS I

)

CONSORCIO WINDING-UP

DUTIES
Winding-up of insurance Bankruptcy
companies in the cases administrator
stipulated in Art. 14 of the representing the
Consorcio Legal Statute creditors

I

Encharged with the winding-up
proceedings by Ministry of
Economy and Finance

|
: !

Ministry of Economy and Competent body of the
Finance Autonomous Community
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FUNDAMENTAL DIFFERENCES

* BANKRUPTCY PROCEEDINGS:

—GREATER LENGTH.
—LESSER AGILITY.

* WINDING-UP PROCEEDINGS IN
ADMINISTRATIVE WAY:

—SHORTER LENGTH.
— GREATER AGILITY.

—WINDING-UP EXPENDITURE
WAIVER IN FAVOUR OF
CREDITORS

)

WINDING-UP PROCEEDINGS UNDERTAKEN

Undertaken operations:
Up to 31-12-06 266
During 2007 3
269
Finished winding-up operations:
Up to 31-12-06 233
During 2007 2
235
Pending winding-up operations 34
Undertaken proceedings:
Up to 31-12-06 8
During 2007 (0]
8
Finished winding-up proceedings:
Up to 31-12-06 5
During 2007 (0}
5
Pending winding-up proceedings 3
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DISTRIBUTION ACCORDING TO BRANCHES OF
INSURANCE IN WHICH THE COMPANIES ACTED IN
WINDING-UP AND BANKRUPTCY PROCEEDINGS

OTHER THAN LIFE INSURANCE 181
Health Care 83
Vehicles 64
Credit and Guarantee 2
Other Branches 32
LIFE 10
REINSURANCE 5
MUTUAL FUNDS 80
Total i 276|

)

DISTRIBUTION ACCORDING TO BRANCHES OF INSURANCE
IN WHICH THE COMPANIES ACTED IN WINDING-UP AND
BANKRUPTCY PROCEEDINGS

010

|5

@80

B OTHER THAN LIFE INSURANCE OLIFE B REINSURANCE B MUTUAL FUNDS
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NON LIFE DISTRIBUTION

064
032 m2
B HEALTH CARE OVEHICLES
@ CREDIT AND GUARANTEE O OTHER BRANCHES

)

Alternative systems of winding-up operations
stipulated in the European Directive on
reorganisation and winding-up of insurance
undertakings

« Precedence of the insurance claims over all the social assets with the
exception of:
— Claims by employees.
— Claims by public bodies on taxes.
— Claims on assets subject to right in rem.

» Absolute precedence of the insurance claims with respect to assets
representing the technical provisions.

17-8



The Geneva Association Etudes et Dossiers no. 344

)

What is the system which
Spanish Law has chosen?

* Absolute precedence of the insurance claims with respect to those
registered assets representing the technical provisions (specially
registered).

« The only rights with preference over insurance claims, are the rights in
rem kept up to date before the adoption of non disposal measures.

)

Protection of the insured in Spanish law:

« Purchase of the insurance claims by CCS in a greater percentage than would
otherwise correspond as a consequence of winding-up benefits legally
stipulated.

» Insurance claims coming from motor-car third-party liability insurance are
guaranteed by the Guarantee Fund (CCS) up to the compulsory limit.

 Insurance claims have precedence with respect to assets over which DGSPF
has adopted measures restricting disposal, excluding rights in rem keep up to
date before measures.

» The part not covered under the previous assets will concur with common
creditors.

17-9



The Geneva Association Etudes et Dossiers no. 344

)

WINDING-UP PROCEEDINGS
UNDERTAKEN BY THE CCS

,, l

Creditors due to Claims by Other
insurance claims employees creditors

Beneficiaries ' Injured third parties I

)

TREATMENT OF INSURANCE CLAIMS

!

’ Credit purchase

Payment before finishing the Greater percentage of
winding-up proceedings purchase than would
otherwise be the case

l

Winding-up proceedings
benefits implementation
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Implementation of winding-up benefits
according to Article 33 of Law 30/1995, of
8 November, on Management and Supervision
of Private Insurance

(TR 29-10-2004)

l |

All assets and credits must be | Neither credit preference must I

capitalised, interests included be considered nor winding-up
expenditures

Financial investments must be valuated at the highest rate
(accounting value versus cash value)

!

Winding-up expenditures anticipated by CCS
are not considered

C?O PURCHASE BY INSURANCE CLAIM CREDITORS
UNTIL 2000 638.430 531.088
2001 67.393 61.355
2002 9.356 17.638
2003 10.888 11.306
2004 11.498 11.638
2005 3.449 3.451
2006 2.673 1.747
2007 18.592 14.126
Totals 762.279 652.349
I———— Il
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Claims of employees
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ADVANCE EXPIRY OF THE POLICIES

¢ Consequences:
— Obligation to return the unconsumed part of the premiums
unconsumed.

* Reason for the adoption of this measure:
— To avoid a greater debt on the part of the companies.

— To avoid the chaos that would ensue when a company being

wound up continues to insure.

)

WINDING-UP PROCEEDINGS LEGAL
FRAMEWORK

REPLACEMENT OF
THE SOCIAL BODIES

SUSPENSION OF THE
IMPLEMENTATION OF
SENTENCES

NON LIABILITY TO THE
CCS FOR DEBTS OF
THE INSURANCE
COMPANY

INTERRUPTION OF
THE ACCRUAL OF
INTERESTS

NON COMPULSORY
BANKRUPTCY
DECLARATION

ADVANCE PAYMENT AND
WAIVER, IN CASE OF
INSOLVENCY, OF THE

WINDING-UP
PROCEEDINGS
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